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Research Service found that since the inauguration of President Ronald Reagan 
in 1981, “presidents have made 329 intrasession recess appointments and 323 
intersession appointments.”20 

 On January 25, 2013, the president’s constitutional recess authority was 
called into question by a decision of the U.S. Court of Appeals for the District 
of Columbia Circuit. The three-judge panel ruled that presidents can only 
make recess appointments to fill vacancies during the break between the first 
and second sessions (intersession) of a Congress and not during the short or 
long breaks (the August recess, for example) that take place intrasession. As the 
chief judge of the circuit court wrote, the president’s interpretation of the 
recess clause gives him “free rein to appoint his desired nominees at any time 
he pleases, whether that time is a weekend, lunch, or even when the Senate is 
in session and he is merely displaced with its action.”21 

Unless this decision (Noel Canning v. National Labor Relations Board 
[NLRB]) is reversed by the Supreme Court, it will limit the president’s recess 
authority to intersession periods. Moreover, it calls into question the decisions 
made by hundreds of current and past recess appointees and opens those 
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